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The family justice system in England and Wales is at a 
crucial turning point. Across the country, practitioners 
are supporting families dealing with issues like divorce 
and separation, arrangements for children, and 
financial disputes; as well as supporting vulnerable 
children and adults at risk of harm as a result of family 
issues.

Foreword By Resolution Chair, Grant Cameron

Yet they are currently hampered by a combination of 
factors. Our family courts are massively overstretched, 
leading to significant delays. Many struggle to access 
the justice system or legal advice and information. And 
whilst the make-up of family life in England and Wales 
has changed, our laws have not kept pace, leaving 
many with little or inadequate legal protection.

This paper sets out our vision for where and how 
changes need to be made in the short, medium and 
long terms in order to address these matters, based 
on our members’ experience and feedback.

Resolution was created in the early 1980s by a small 
group of dedicated matrimonial lawyers (as they were 
then known), united in the belief that they could help 
families find a better way to resolve disputes. 

For 40 years, our members have been supporting 
couples to reduce conflict, creating more amicable, 
long-lasting solutions that would benefit them and – 
crucially – any children they may have.

During that time we have pioneered new ways to reach 
agreements, most recently our pioneering Resolution 

Together scheme, enabling one lawyer to work with 
both partners of a separating couple. We have trained 
thousands of practitioners to give them the skills to 
support families. We’ve worked with charities and 
other organisations to provide affordable advice 
services. And we have successfully campaigned 
for improvements to the law, including the recent 
landmark introduction of no-fault divorce.

We will continue to do all this and more – hopefully over 
the next 40 years and beyond – to seek the changes 
our members know need to happen in order to create 
a fairer family justice system for all. In this paper, you 
will read more about these proposals, which we hope 
will be acted upon by policymakers and influencers in 
the coming years.
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Private law 
cases are now taking 
47 weeks on average 
to reach a final order 
– double the time it 

took in 2016
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Resolution is a membership body representing 6,500 
family justice professionals, all promoting a non-
confrontational approach to resolving family issues 
and campaigning for better laws and better support 
for families and children undergoing family change.

Resolution’s work campaigning for a better family 
justice system is more important than ever as we see 
the impact of court waiting times on the families at 
the centre of proceedings. While Resolution believes 
that in many ways family law is fit for purpose, the 
state of the courts, delays and lack of resources 
continues to have a significant impact on children and 
their families.

We recognise that all families are different and 
a one size fits all approach or process does not 
support families and children. The law should start 
to recognise different types of family formation and 
ensure no family is left behind. 

Our 40th anniversary coincides with 10 years since 
the implementation of The Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 (LASPO).  Given 
the online divorce process and the huge swathes 
of unrepresented parties 10 years on, many people 
may, for example, be divorcing ignorant of their 
financial rights and therefore bringing no claims. The 
vulnerable do not always have access to the support 
and protection they need.  

Demand on the family courts has never been higher, 
and families are facing massive delays. The needs of 
families would be more appropriately and better met, 
and demand on the family courts reduced, by helping 
more former couples and parents make informed 
choices to find the route that gives them the best 
chance of reaching constructive, lasting outcomes 
about child arrangements and family finances on 
divorce. This should include the provision of early, 
tailored legal advice, to encourage out of court 
solutions and give them the best chance of success.

Ministers need to appreciate the key role legal advice 
plays in helping achieve this, and fund it accordingly. 
We want the government to focus more energy on 
encouraging early advice for separating couples and 
for that early advice to include information about all 
out of court options, including solicitor negotiation, 
collaborative practice and arbitration, in addition to 
mediation.

Resolution members continue to help families avoid 
court every day – many of them offer incredible 
mediation services as well as other non-court-based 
solutions. Building on our successful campaigning 
work around no-fault divorce, in November 2022 we 
asked our members to share their views about the 
changes they would like to see to family justice.

Resolution received more than 1,000 responses to 
our member survey informing our Vision for Family 
Justice. The research has ensured that Resolution’s 
campaigning and lobbying work has been even 
stronger in 2023 and beyond.

The vast majority of our members said that 
cohabitation reform should be the next priority for 
reform. They also said that we should continue to 
make the case for funding for legal information and 
advice, and improving the way child arrangements are 
handled.

However, legislation can only achieve so much and 
piecemeal legislative developments will not achieve 
cultural change. Resolution believes that resources 
need to be dedicated to achieving that change so 
people better understand the impact of conflict on 
children and where court is inappropriate.

The family justice system cannot be considered and 
changed in isolation. Providing more resources and 
a joined-up government approach to help families 
access early family support and to steer more cases, 
where appropriate and safe, away from the family 
justice system are needed. It is apparent that there 
is currently a lack of government structures around 
family issues and we would welcome a Minister for 
Families in the cabinet office.

Introduction

Note: all data 
and statistics 
correct as of 
October 2023
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WHAT IT MEANS TO BE A 
RESOLUTION MEMBER

Resolution’s 6,500 members are family 
lawyers, mediators, collaborative 
practitioners, arbitrators and other family 
justice professionals including therapeutic 
and financial professionals.  Our members are 
committed to a non-adversarial approach to 
family law and the resolution of family disputes.  
They have a range of skills and offer families facing 
change a range of services and resources.     

Resolution members commit to our Code of Practice1, 
which promotes a constructive and collaborative 
approach to family law issues. Their commitment to 
the Code means they believe the process of separating, 
sorting out finances and making arrangements for 
children can be done in a way that minimises conflict 
and promotes amicable agreements. Resolution 
members are required by the Code to work in ways 
that ‘reduce or manage any conflict and confrontation’ 
within separating families.  This lends itself to the use 
of a range of skills to assist people to resolve matters 
in different ways both outside of and in the family 
court.  

Our Statement of Ethical Principles and Practice 
strengthens the Code of Practice, by supporting 
members to work to best practice standards and 
providing the basis on which innovative practice can 
be built, whatever the area of practice. 

Our current Resolution Future Practice programme 
of work aims to ensure that, in living our Code, 
all our members will be issue resolvers.  Whether 
negotiating, mediating, litigating or otherwise, they 
will be doing so in a principled and ‘collaborative’ way 
(collaborative in its usual sense, not related to the 
collaborative process) involving: 

a.	 taking a child-centred approach; 

b.	 carrying out appropriate screening and making 
an assessment of risk factors in relation to 
safeguarding issues relating to the protection 
of any child or adult from harm; 

c.	 taking a holistic approach which takes into 
account the emotional state of the parents 
concerned and their ability to resolve issues; 

1 https://resolution.org.uk/wp-content/uploads/2019/01/
Resolution-Code-of-Practice-Client-2023.pdf	

d.	 understanding how parents may be supported 
to resolve issues following separation and 
provide advice and information accurately and 
consistently on all and what forms of issues 
resolution are available and guide their clients 
to use the most suitable approach or blend of 
approaches for them (which may be court); 

e.	 helping clients to deal with their conflict and/or 
signpost to suitable support; 

f.	 taking a problem-solving approach; and 

g.	 working together in a multi-disciplinary way 
to provide clients with the services that meet 
their needs.

Our unified Resolution Future Practice approach is also 
intended to break down some of the current barriers 
within and between different dispute resolution 
processes that currently prevent Resolution and 
our members from supporting families in new and 
innovative and more seamless ways. 

Resolution members are from varied and diverse 
professional and personal backgrounds, they do 
different jobs and work in different ways. Their clients 
are diverse and need a range of services. Our members 
respect the way others work and the requirements of 
their profession.

Resolution is committed2 to embracing and adopting 
an anti-racism approach and is committed to being 
an anti-racist organisation. Resolution recognises 
the role that all organisations can play in challenging 
racism and ensuring there is anti-racist practice.

2 https://resolution.org.uk/about-us/resolution-anti-rac-
ist-statement/

https://resolution.org.uk/wp-content/uploads/2019/01/Resolution-Code-of-Practice-Client-2023.pdf
https://resolution.org.uk/wp-content/uploads/2019/01/Resolution-Code-of-Practice-Client-2023.pdf
https://resolution.org.uk/about-us/resolution-anti-racist-statement/
https://resolution.org.uk/about-us/resolution-anti-racist-statement/


Summary of Recommendations

RECOGNISING THE CHANGING FACE OF FAMILIES
UNMARRIED COUPLES
a.	 The law relating to cohabiting partners on separation needs to be reformed:

•	 Cohabiting couples currently have little legal protection when they separate, with no safety 
net legislation in place to protect those left vulnerable on relationship breakdown. Resolution 
calls for a legal framework of rights and responsibilities when couples (not married or civil 
partnered) who live together split up, to provide some legal protection and secure fair 
outcomes at the time of a couple’s separation.

•	 Resolution proposes that cohabitants meeting eligibility criteria indicating a committed 
relationship would have a right to apply for certain financial remedies orders if they separate. 

•	 The court should be able to make the same types of orders as they do currently on divorce or 
dissolution of a civil partnership, but on a very different and more limited basis. 

•	 Cohabitants should be able to apply for maintenance for a limited period to reflect the 
economic advantages or disadvantages caused by the relationship which could not be 
accommodated by other types of orders.

b.	 The legislative framework in Schedule 1 of the Children Act 1989 should also be reviewed, 
with:

•	 the child’s welfare listed as part of the criteria that the court is required to consider in these 
cases,

•	 the court having the power to order that both parents should contribute towards the cost of 
childcare, and

•	 an extension of the range of orders, and the criteria to be considered on an application under 
Schedule 1.  

c.	 In the event of the death of a cohabiting partner, their partner should have an entitlement of 
intestacy:

•	 Resolution supports the Law Commission’s recommendations on this issue, which would be 
given effect by their draft Inheritance (Cohabitants) Bill.

•	 Cohabitants should also be treated in the same way as married couples and civil partners for 
tax purposes on death.

MODERN FAMILIES

d.	 All types of family formation should be recognised in law:

•	 The social realities of children and families who fall outside the scope of the law need to be 
met with an appropriate legal reality – for example, where there are more than two parents 
involved in raising a child.

•	 We suggest that a comparative review of other jurisdictions who have implemented changes 
in this area be carried out, so as to identify possible solutions to be implemented in this 
jurisdiction.

e.	 Surrogacy law is in need of reform:

•	 We support the recommendations of the Law Commission on surrogacy, together with their 
draft Bill, which would provide for a new pathway for domestic UK surrogacy where the 
intended parents will be the legal parents from birth.

1
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HELPING FAMILIES TO FIND SOLUTIONS
a.	 There should be more public funding for early legal information and advice:

•	 Early legal advice helps people understand their legal rights and responsibilities, and where 
possible, helps refer cases away from the family court.

•	 We support the House of Commons Justice Select Committee’s recommendation of investment 
in early legal advice.

•	 Government should consider scaling up services such as Affordable Advice, run by Law for Life 
working with Resolution, to increase capacity and support Litigants in Person.

•	 Legal advice makes mediation more robust, with most mediators encouraging clients to seek 
independent legal advice.

•	 According to a World Bank report, £1 spent on legal aid saves the state £5 elsewhere.

b.	 Co-parenting programmes should happen earlier: 

•	 Just as with Mediation Information & Assessment Meetings (MIAMs), co-parenting 
programmes should be a statutory requirement before an application can be issued (unless not 
safe to do so), particularly in light of the value of early information.

c.	 Replace statutory Mediation Information & Assessment Meetings (MIAMs) with Advice and 
Information Meetings (AIMs) delivered by a range of suitable family justice professionals:

•	 People should have access to broader and more rounded advice on options/processes and legal 
rights and responsibilities.

•	 AIMs should take place earlier in the process, before an application to court is considered.

•	 Resolution members are helping people avoid court by practicing and referring to a range of 
different alternatives – this should be the norm, rather than using MIAMs primarily as a route 
into mediation.

2



PROTECTING THE VULNERABLE
a.	 More needs to be done to support and protect victims of domestic abuse in the family court, 

including:

•	 All family lawyers should be screening for domestic abuse, using Resolution’s Domestic Abuse 
Alert Toolkit.

•	 Consistent implementation of relevant Practice Directions by the judiciary.

•	 Taking the same approach as the Family Drug and Alcohol Court where there are other complex 
factors.

•	 Extending the prohibition on cross-examination of victims of domestic abuse by their alleged 
perpetrators to all cases, not just new ones.

•	 Public funding and co-ordination of training to ensure there is sufficient provision of Qualified 
Legal Representatives.

b.	 Ensure legal aid is available for those who would otherwise be denied access to justice:

•	 Make legal aid available to both victims and alleged perpetrators in child arrangements 
proceedings where there are allegations of domestic or child abuse.

•	 Widen the gateway evidence criteria to include the opinion of a specialist accredited 
solicitor who has screened for domestic abuse; as well as evidence from appropriate health 
professionals outside the UK.

•	 Make legal aid available for other alternatives to court, including collaborative practice, as 
well as for Resolution’s single family lawyer scheme (Resolution Together), to ensure those 
with limited means are able to access solutions that are best suited to them.

c.	 Ensure children are supported

•	 Improve the child maintenance system, for example by introducing statutory recognition of 
enforceable child maintenance agreements.

•	 Enshrine the UN Convention on the Rights of the Child into English domestic law.

•	 Improve safeguarding for children participating in Child Inclusive Mediation.

3
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ENSURING THE FAMILY COURTS MEET THE NEEDS OF FAMILIES 
•	 There should be no further family court closures, and resources should be made available to 

ensure a smooth-running, accessible, responsive court service.

•	 Online processes need to be evaluated on a case-by-case basis and not seen as a one-size-fits-
all solution.

•	 Contested financial remedy cases under a certain value should be fast tracked, with an 
emphasis on fewer hearings and shorter timescales.

•	 Links to Resolution and Law for Life’s Affordable Advice Service should be provided to all 
Litigants in Person in the family court, and via online court services.

4
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MAKING FAMILY LAW FIT FOR PURPOSE
a.	 Child arrangements on separation and divorce. There should be:

•	 A statutory requirement that how the voice of the child will be heard should be addressed at 
the first hearing in child arrangement proceedings. 

•	 A statutory time limit in relation to the length of child arrangements proceedings and by when 
they should normally be concluded.

•	 Triage and early proactive management of all private children cases by experienced judges.

b.	 Improving the operation of public children law:

•	 Appropriate resources should be made available to ensure the 26-week time limit on care and 
placement proceedings is adhered to wherever possible.

•	 Parents in public law cases should be able to access legal advice much sooner.

•	 The Public Law Outline pre-issue stage should become more focussed on a pre-birth plan, 
planning for residential assessment and assessing alternative family carers.            

•	 Supervision orders should be retained as a public law order.

•	 Expert witnesses should take account of services and treatments that are available locally and 
for free on the NHS, including any waiting times for these services.

•	 Resources need to be made available to ensure vulnerable children are provided for in the 
specialist deprivation of liberty court.

c.	 The law relating to financial remedies on divorce:

•	 An evidence-based approach should be adopted to any reforms around finances on divorce, 
including via the Law Commission’s current review.

•	 The law should provide that pre-nuptial agreements are binding with suitable safeguards.

•	 The law should make clear that in the normal course of events, where there is to be any 
spousal maintenance it will be a term order. 

•	 The law should provide that non- matrimonial property (received as a gift or inheritance during 
the marriage, or acquired before or after the marriage) should not be shared, subject to when 
it is required to meet needs.

•	 The current costs regime should be used and applied far more rigorously in financial remedy 
cases.

d.	 International cases:

•	 The UK should continue to press the EU to allow the UK to accede to the Lugano Convention in 
order to, among other things, ensure the reciprocal enforcement of judgments across Europe.

•	 The rules governing cross-jurisdictional issues within the UK should be clearer and simpler, to 
avoid unnecessary costs and delays for families from England, Scotland, Wales and Northern 
Ireland.

•	 Pension sharing orders should be permissible after an overseas divorce.

5



UNMARRIED COUPLES

Legal rights and responsibilities for cohabitants on separation  

Cohabiting couple families accounted for almost 1 in 5 families in the UK in 2022. “Opposite-sex cohabiting 
couple” was the fastest growing family type over the last 10 years. In 2022, these made up 18% of all 
families (3.6 million opposite-sex cohabiting couple families), an increase from 16% of all families (2.9 
million) in 2012. This increase of almost 700,000 families accounted for almost three-quarters of the total 
growth in the number of families in the UK over the ten-year period 3.  

The law relating to cohabiting partners on separation needs to be reformed 

85% agreed/strongly agreed that the law in this area needed updating. “If one party has been the stay 
at home parent whilst the other is the breadwinner, why should it be right that the main carer leaves the 
relationship with potentially far less than the breadwinner?”

•	 When a cohabiting couple’s relationship breaks down, and they separate, the law treats them as though 
they were two completely unconnected individuals with no claims against one another arising from their 
relationship. Unlike the position when a marriage ends, there is no special legal framework which governs 
what should happen in relation to sorting out financial arrangements and dividing assets fairly.  People face 
financial hardship, inequality and emotional distress because the law has failed to keep in step with the 
reality of how so many families live their lives. 

•	 The current application of property law remedies is inappropriate for unmarried families. Not only are the 
legal arguments complicated, but the outcome is far from certain and highly case specific. These cases can 
quickly become disproportionate in terms of legal costs incurred and can result in unfair outcomes.  Many 
people are put off pursuing claims altogether. 

•	 Under current law, it is possible to live with someone for decades and to have children together, but then 
simply walk away with the economically stronger party taking no financial responsibility for a former partner 
when the relationship breaks down. It can create hardship, particularly in cases where a mother has given 
up or reduced her working hours to raise a family.

•	 The financial and practical arrangements for cohabiting couples are no less enmeshed than those of the 
couples who are married or civil partnered. In all scenarios roles and responsibilities are shared including 
financial, particularly where there are children. Yet on relationship breakdown for cohabitants there is 
no overarching mechanism to assist with a fair uncoupling that continues those assumed responsibilities 
where appropriate and/or recognises the economic impact of decisions and agreements made during the 
relationship in how assets accrued during the relationship should be shared.  

•	 Where a couple has an Islamic marriage or some other type of religious marriage which is not recognised in 
this country, there are significant implications upon separation, because they are treated as unmarried and 

3 ONS Families and Households in the UK:2022 (https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeath-
sandmarriages/families/bulletins/familiesandhouseholds/2022)

1.	 Recognising the changing 
face of families
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in the same way as cohabitants who have little or no legal protection when they separate regardless of the 
length of the relationship or whether they had children or property together.  

•	 In 2007 the Law Commission recommended changes to the law relating to cohabiting partners4 (and drafted 
legislation to improve cohabitant rights on death in 2011).  And last year the Law Commission confirmed its 
view that cohabitation law needs to be reformed outside of wedding law5. 

•	 Resolution calls for a legal framework of rights and responsibilities when couples (not married or civil 
partnered) who live together split up, to provide some legal protection and secure fair outcomes at the time 
of a couple’s separation.   There are inherent legal risks in cohabiting, including where a religious marriage 
is consciously chosen as a form of trial marriage.

•	 The law should reflect how people choose to live their lives and provide for all types of families, including 
unmarried families.  Fewer people are getting married and there is no evidence that the trend towards 
couples living together without marrying will decrease - it remains the fastest growing family type in the 
UK, making up nearly one in five families.

•	 Trusting in non-existent “common law” rights and protections can put the economically weaker party in a 
cohabiting relationship, and children, at a significant disadvantage if the relationship breaks down or one 
partner passes away6. Implementation of the Civil Partnerships, Marriages and Deaths (Registration etc) 
Act 2019 allowing opposite sex couples to form registered civil partnerships has not solved the underlying 
problem because entering into a civil partnership requires people to undertake legal formalities, just as 
marriage does.  Unfortunately, and despite campaigns to raise awareness, many cohabitants still wrongly 
believe they have “common law” rights7.  The provision of an alternative route for those who wish to formalise 
their relationship without marrying has not addressed the much more widespread injustice experienced by 
those who have not married or civil partnered, for a whole host of possible reasons, leaving them with a 
relationship generated disadvantage on the breakdown of their relationship.

•	 Resolution proposes that cohabitants meeting eligibility criteria indicating a committed relationship would 
have a right to apply for certain financial remedies orders if they separate. This right would be automatic 
unless the couple chooses to ‘opt out’.  This creates lesser risk than leaving couples to ‘opt in’, failure to 
do so disadvantaging only the financially weaker party. Given the failure of successive awareness-raising 
campaigns, and a lack of evidence  that the extension of civil partnerships to opposite sex couples will 
otherwise remedy the position (due to low take up to date and which will never increase to sufficient levels 
to ensure that ‘opt in’ covers all or the vast majority of cohabiting couples), it is better to have a system 
which would lead to the financially stronger party being required to take responsibility to provide financially 
for the financially weaker party if the couple failed proactively to take steps (to opt out).

•	  The court would be able to make the same types of orders as they do currently on divorce or dissolution of a 
civil partnership, but on a very different and much more limited basis. This would give flexibility in adjusting 
property rights and would allow the court to tailor its orders to the cohabitants’ particular circumstances.  
It is not about giving unmarried couples the same rights as married couples, or about doing anything that 
risks devaluing marriage.        

•	 Under current law, the vast majority of unmarried primary carer parents cannot secure provision for 
childcare costs from the child’s other parent to enable them to work. Awards under our proposed scheme 

4 Cohabitation: The financial consequences of relationship breakdown Law Com No 307 (https://www.lawcom.gov.uk/
document/cohabitation-the-financial-consequences-of-relationship-breakdown/)
5 2.91 and 2.92 Celebrating Marriage: A new weddings law Law Com No 408 (https://www.lawcom.gov.uk/project/wed-
dings/)
6 In August 2022, the Women and Equalities Committee found that the ‘myth’ of common law marriage leaves disadvan-
taged groups disproportionately at risk with their report on the Rights of cohabiting partners calling on the Government 
to improve protections for cohabitants in the event of relationship breakdown or the death of a partner  (https://publica-
tions.parliament.uk/pa/cm5803/cmselect/cmwomeq/92/summary.html) 
7 The research from the British Social Attitudes Survey, published by the National Centre for Social Research and the 
University of Exeter in January 2019, found that 46 per cent of respondents wrongly thought that ‘common law marriage’ 
exists, giving cohabiting couples the same rights as married couples.  This figure is virtually unchanged in comparison 
with the same survey back in 2005, which found that 47 per cent of people questioned thought that ‘common law mar-
riage’ exists
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might include payments for childcare costs to enable a primary carer parent to work, particularly if no 
provision is made for ongoing maintenance. 

•	 We consider that cohabitants should be able to apply for maintenance in their own right (as opposed to just 
child maintenance) for a limited period to reflect the economic advantages or disadvantages caused by the 
relationship which could not be accommodated by other types of orders. This would enable a cohabitant 
to adjust to the loss of financial support before becoming self-supporting. It would mark a difference 
between marriage/civil partnership and cohabitation and ensure a clean break following the breakdown of 
a cohabiting relationship. 

•	 Unlike many other countries, we have not changed the law to tackle this situation. England and Wales lag 
behind the majority of civilised legal jurisdictions in terms of not having introduced rights for cohabiting 
partners on relationship breakdown.  There are numerous examples of legal frameworks adopted in much 
of the rest of Europe including Ireland; much of the Commonwealth including in Australia, New Zealand and 
Canada; in parts of the USA and Latin America; and within the United Kingdom in Scotland.

•	 We are aware that reforms may increase demands on the family courts, but the alternative is to perpetuate 
injustice.  The cases that do go to court under the existing law take up a disproportionate amount of time.  
A clear legal framework should, in any event, enable many separating cohabitants to resolve their issues 
outside of court, through mediation, for example, just as happens with separating married couples.   

Schedule 1 of the Children Act 1989 should be reviewed to better meet the needs of children of a cohabiting 
relationship (in the same way as children of a married relationship)

72% agreed/strongly agreed – “Children should have the same rights and be treated the same in law no 
matter the decisions of their parents as to their relationship”

•	 The legislative framework in Schedule 1 of the Children Act 1989 should also be reviewed to provide a more 
accessible, flexible and fairer system to properly meet the needs of children of a cohabiting relationship. 

•	 Schedule 1 is over 30 years old and was conceived against a background of the bastardy laws, which were only 
repealed with the Family Law Act 1987. Society and the ways families are formed, and live their lives, have 
altered drastically in that time, and it is essential that the legislative framework is now reviewed to provide 
a more accessible, flexible and fairer system to meet the needs of children of a cohabiting relationship. 

•	 The Law Commission has been highlighting that there should not be discrimination between children of 
married and non-married partners since 19828. Resolution supports that aim. 

•	 Where there are minor children of a cohabiting family it is possible for an application to be made under 
Schedule 1 of the Children Act 1989 for financial provision for the benefit of the children during their minority. 
The court can make orders for maintenance, lump sums and the transfer or settlement of property. 

•	 However, many children, or parents on behalf of their children, are (in practice) excluded from the scope of 
Schedule 1.  Applications tend to be the preserve of the very wealthy, for example where the economically 
stronger party has an income over £156,000 gross per annum and so is outside of the jurisdiction of the Child 
Maintenance Service, where it is intended a child will be privately educated, or where there are substantial 
assets. Outright transfers of property are extremely rare even in “big money” cases.   The needs of children 
in smaller money cases are rarely addressed.   This is compounded by the difficulties faced by an economically 
weaker applicant in securing the means to fund the costs of court proceedings.

•	 We would like to see:
•	 the child’s welfare being listed as one of the criteria that the court is required to consider in all cases,

•	 the court having power to order that both parents should contribute towards the cost of childcare, 

•	 and an extension of the range of orders available, and of the criteria to be considered on an application 
under Schedule 1.  

8 Family Law: Illegitimacy Law Com No 118 (https://www.lawcom.gov.uk/project/family-law-illegitimacy/)
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•	 We would like all changes to be principled and clear so that parents can better understand the likely outcome.  
We believe that with some changes, Schedule 1 could provide a better legislative safety net for the children 
of those left most vulnerable on relationship breakdown.

Legal rights for cohabitants on death  

74% agreed/strongly agreed the law needs updating: “some sort of at least basic protection should exist 
as otherwise they are left potentially bringing Inheritance Act claims which must add to the overall sense 
of loss and distress following the death of a partner.”

•	 The law relating to cohabiting partners on death needs to be updated. 

•	 Upon the death of a cohabiting partner, their partner should have an entitlement under rules of intestacy, 
subject to conditions.  Under the present law, surviving cohabitants have no entitlement on the death of a 
partner who hasn’t made a Will, and must, if they are unable to reach agreement with those who are entitled 
to share in the deceased’s estate, bring proceedings for financial provision under the Inheritance (Provision 
for Family and Dependants) Act 1975, with the emotional and financial costs that this involves.  It is an 
especially hard state of affairs where there was financial dependency on the part of the surviving partner 
and/or dependent children.  

•	 Resolution supports the Law Commission’s recommendations set out in Part 8 of their 2011 report9, which 
would be given effect by the draft Inheritance (Cohabitants) Bill annexed to that report.

•	 Cohabitants should also be treated in the same way as married couples and civil partners for tax purposes 
on death.  It is unfair that they are currently treated as unconnected individuals and do not benefit from the 
same exemptions as married couples and civil partners in relation to Inheritance Tax, if they remained in a 
committed relationship up to the point of one partner’s death.

MODERN FAMILIES

The law should reflect and recognise all types of family formation, and meet the needs of children and families 
who fall outside the scope of the current law 

89% agreed/strongly agreed: “We need to ensure no family is left behind as this is not good for children”

•	 At present, the law only provides for a child to have a maximum of two legal parents. As specialist family 
lawyers, we are seeing increasing numbers of families where there are more than two parents (such as in 
polyamorous families) but only two of those individuals will be afforded the status of a legal parent. This 
can create an imbalance of rights and responsibilities to the child, not only during the relationship, but also 
upon a relationship breakdown.  For example, the individual who is not afforded the status of a legal parent 
would be required to consider areas such as estate planning to ensure that they are on a “level footing” with 
the two other legal parents.  In circumstances where there is either a separation or a dispute, the corollary 
of this imbalance is that a parent who is not legally recognised as a legal parent may be able to legitimately 
evade financial obligations towards the child. Conversely, it can mean that the parent who is not legally 
recognised is not automatically able to apply to the family court if one of the other parents prevents that 
parent from spending time with the child. 

•	 Birth certificates are central to a child’s identity. They make provision for a child’s “mother” and “father” 
to be recorded on the document. The main area that becomes problematic in respect of birth registration 
is where a transgender man, who has acquired a gender recognition certificate (meaning that they are 
recognised in their acquired gender for all purposes under the Gender Recognition Act (GRA) 2004, save 

9 Intestacy and Family Provision Claims on Death Law Com No 331 (https://www.lawcom.gov.uk/project/intesta-
cy-and-family-provision-claims-on-death/)
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for certain provisions) gives birth to a child but cannot be recognised as the child’s father or parent under 
the GRA.  The problem that the current form of birth registration creates is that it discriminates against 
the parent and the child by requiring the birth parent to “out themselves” in circumstances where they 
may have to demonstrate parenthood.  It also does not reflect the reality of the relationship between the 
child and the parent and is contrary to their protected rights in respect of their private and family life and 
identity.  The overarching problem is that for families who are affected by this, their social reality is not 
matched by a legal reality.

•	 As an organisation whose membership represents children and families of all shapes and sizes, it is of vital 
importance that all types of family formation are recognised in law, and the social realities of children and 
families who fall outside the scope of the law should be met with an appropriate legal reality.  We suggest 
that a comparative review of other jurisdictions who have implemented the necessary changes to address 
the two issues above be carried out, so as to identity possible solutions to be implemented in this jurisdiction.

Surrogacy law is in need of reform 

The number of intended parent(s) looking to surrogacy to build their family is growing. A joint study by My 
Surrogacy Journey (a UK surrogacy agency) and Dr Kirsty Horsey (a researcher at the University of Kent) in 2021 
found that the number of Parental Orders (i.e. the legal process by which legal parenthood is transferred from 
the surrogate and her spouse (if relevant) to the intended parent(s)) increased from 117 in 2011 to 413 in 2020. 

At present, the legislation surrounding surrogacy in England and Wales is not fit for purpose. Lady Hale in 
Whittington Hospital NHS Trust v XX [2020] UKSC 14 characterised it as being “fragmented and sometimes 
obscure”.  This is demonstrated by the high number of reported cases in this area, with a heavy reliance being 
placed on judges being creative in order to stretch the current law to encompass various scenarios which do 
not neatly fall into the realms of the current legislation in order to protect families who have had a child via a 
surrogacy arrangement.  Recent examples include:

•	 X v B – The court granted a parental order to two men who had had a child in the US through a 
surrogacy arrangement. They did not live together and one of them was married to a woman, 
but they were in a long established and committed relationship and were planning to bring up 
the child together. The Court determined that they did meet the criteria in s54(2)(c) and should 
be considered to be “living as partners in an enduring family relationship” so the Parental Order 
could be granted.

•	 X v Y – The court made a Parental Order in relation to an individual born following a surrogacy 
arrangement in the US who was now an adult (despite the legislation saying that an application 
must be brought before a child is 6 months old). 

•	 X v W – The court made a Parental Order recognising a child’s legal parents in the UK following 
a surrogacy arrangement in Uganda. Although the intended father died unexpectedly before the 
child was born, the criteria in the Human Fertilisation and Embryology Act 2008, s54 for a Parental 
Order application made by both parents were met. The court considered it appropriate to adopt 
a purposive approach to the application in order to secure the child’s lifelong relationship with 
both parents.

While we do not see as many reported cases relating to domestic surrogacy arrangements (i.e. those happening 
in England and Wales), there are still difficulties with the current legislation. All parties (intended parents and 
surrogates) are reliant on trust as it is not possible to enter into a binding surrogacy agreement. This is worrying 
for everyone involved, and while there are very few cases which run into difficulties, the current legal system 
surrounding surrogacy leaves room for issues to arise. 

The Law Commission of England and Wales and the Scottish Law Commission has recently published their report10, 
together with a draft Bill, providing for a new pathway for domestic UK surrogacy where the intended parents 
will be the legal parents from birth, provided that certain eligibility criteria and pre-conception safeguards are 
met.  Resolution supports the recommendations.  

On this new pathway, the surrogate would still maintain her right to change her mind and withdraw her consent. 

10 Building families through surrogacy: a new law Law Com No 411 (https://www.lawcom.gov.uk/project/surrogacy/)
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If she withdraws her consent prior to the birth, she will be the legal mother and the intended parents will be 
required to apply for a Parental Order. If she withdraws her consent after the birth and up to 6 weeks following 
the birth, the intended parents remain the legal parents and the surrogate would need to make the application 
to the court for a Parental Order. Importantly, the recommendations provide for the court to be able to dispense 
with the surrogate’s consent, enabling the court to make Parental Orders in favour of intended parents even 
when a surrogate objects, provided it is in the child’s lifelong welfare interests. If this becomes law, it would be 
the first time that a court would have this power, bringing surrogacy law into line with adoption law. 

Intended parents with international surrogacy arrangements would still be required to apply for a Parental Order 
on their return to the UK, although the recommendations provide for a reform to the immigration provisions 
enabling a swifter exit.  
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Last year a House of Lords Committee urged ‘the Government to reconsider its proposals to make mediation 
effectively obligatory. Instead, we recommend that the MIAMs and mediation voucher schemes be replaced by 
a universal voucher scheme for a general advice appointment, at which point individuals can be signposted to 
alternative dispute resolution mechanisms, including mediation. We recommend that the Government urgently 
evaluate the impact of the removal of legal aid for most private family law cases, considering where reinstating 
legal aid could help improve the efficiency and quality of the family justice system’ 11. 

Compulsion to find out about the different methods of dispute resolution (DR) is different to compulsion to 
participate in out of court DR.  People should never only be left with the single option of engaging with out 
of court DR, which may be unsuitable in the circumstances of the particular case.  Nor should they only be 
presented with one form of out of court DR as an option.   

Resolution guards against forcing families into mediation, regardless of whether it is the best way forward 
for them.  We welcome anything that can help families avoid court where it is possible, safe and appropriate 
for them to do so. Mediation will help many to do this and can be a very effective method of resolving issues 
on separation and divorce. But it is not right for everyone, and works best when it is done voluntarily – forcing 
parents down a route that may not be suitable for them is not the answer. It may leave them without a lasting 
solution and could mean they end up needing more help and taking up more court time further down the line.  It 
may also force more unsuitable cases into mediation, such as those involving domestic abuse.  

It is far better to help couples make informed choices to find the route that gives them the best chance of 
reaching constructive, lasting outcomes. By providing separating couples with information on those routes and 
access to early legal advice, and signposting, they are better equipped to make decisions about important issues 
like family finances and what arrangements are made for children.

The experience of our members is that this often leads to families choosing a non-court-based approach – 
sometimes mediation, but sometimes other forms of DR. Where they are underpinned by even a relatively small 
amount of information about the law, these solutions are far more likely to succeed and endure12.

Resolution has consistently made the case for funding for early legal advice, most recently in our response to 
the Ministry of Justice’s 2023 consultation, Supporting earlier resolution of private family law arrangements13, 
and evidence to the Justice Select Committee on the same consultation.

11 139 to 141  House of Lords – Children and Families Act 2014: A failure of implementation (https://committees.parlia-
ment.uk/publications/31839/documents/179148/default/)
12 Family Court Statistics consistently show that the vast majority of financial remedy applications are uncontested, 
which must largely be as the result of the use of out of court DR in all its forms.  In the period April to June 2023, 73% of 
such applications were by consent.
13 https://resolution.org.uk/wp-content/uploads/2023/06/Resolution-response-to-MoJ-Early-resolution-June-2023.pdf

2.		Helping families to find solutions

https://committees.parliament.uk/publications/31839/documents/179148/default/
https://committees.parliament.uk/publications/31839/documents/179148/default/
https://resolution.org.uk/wp-content/uploads/2023/06/Resolution-response-to-MoJ-Early-resolution-June-2023.pdf


Separating families require access to appropriate resources and guidance at the earliest stage possible 
when considering their options and relevant information needs to be accessible.” – Letter from Justice 
Select Committee to Lord Bellamy KC, Family Justice Minister, July 2023.

Public funding for legal information and advice    

68% agreed publicly funded legal information and early legal advice would benefit their clients: “It would 
manage expectations from an early point, meaning less likelihood of contested matters in future.”

•	 Since the removal of legal aid in most family cases in 2013, cases where both parties represent themselves 
are up 25% (now standing at over 40% of cases), and by over 40% in private law children proceedings14.

•	 Tailored legal advice should be available as an integral part of encouraging the use of out of court DR and 
maximising its chances of success, and to manage people’s expectations before the making of any application 
to court.     

•	 Signposting to and encouraging the use of legally aided family mediation, via early legal advice, is lacking.  
National Statistics show that Legal Help has fallen continually and significantly to a small fraction of the 
level prior to implementation of the LASPO Act 2012.  This was the major point of referral to out of court 
dispute resolution15 so some of those who might have benefitted from direction to legally aided mediation 
will have simply missed out.  Mediation Assessments and Starts still stand at under a half of pre-LASPO 
levels.  Despite legal aid still being available for mediation, numbers have plummeted – around half as many 
as before LASPO16.

•	 Mediation is more robust where supported by legal advice.  This supports participants to use mediation 
to find a full, workable and effective settlement, and to have legal advice on any legal issues arising within 
the mediation with which the Family Mediation Council’s Code of Practice prohibits their mediator from 
assisting. The majority of mediators themselves encourage parties to have independent legal advice to 
support and inform the mediation process, as a protective measure, and to facilitate implementing their 
proposals via a binding consent order, including in complex situations, which is more cost-effective if a 
solicitor has been involved from the outset17.  

•	 In finance cases, properly drafted consent orders are essential once a settlement has been reached, to 
achieve certainty and finality in divorce, Schedule 1 or TOLATA matters, to maintain a framework for the 
parties concerned and to ensure suitable enforcement options should there be inadequate adherence 
to settlement. For example, drafting workable pension sharing arrangements can be complex. Effective 
symbiotic partnerships operating between mediators and solicitors or arbitrators produce lasting, effective, 
implemented, mediated settlements.  

•	 At a time when the family courts and the judiciary are suffering from a lack of resources and a massive 
backlog - and as the Government looks to divert family matters away from court where it is possible and 
practical to do so - we believe early legal advice is a vital part of the solution. In Scotland, a World Bank 

14 Family Court Statistics Quarterly:  April to June 2023 (https://www.gov.uk/government/statistics/family-court-statis-
tics-quarterly-april-to-june-2023/family-court-statistics-quarterly-april-to-june-2023)
15 The LASPO Post Implementation Review found that “Prior to LASPO, the majority of referrals to mediation were made 
by legal aid funded solicitors.  The removal of private family legal aid from the scope of legal aid removed the opportunity 
to refer cases towards mediation.”(Para 613). (https://www.gov.uk/government/publications/post-implementation-re-
view-of-part-1-of-laspo)
16 https://www.gov.uk/government/collections/legal-aid-statistics
17 Resolution surveyed its members from 9 September to 8 October 2021 about their experience of dispute resolution 
processes over the last 12 months (through conducting these processes themselves or referring clients to them).  367 
members responded to the survey in full.  The results indicate that lack of support from a legal professional is one of the 
main reasons for parties not taking up non-court dispute resolution where it could resolve their case (64% of those who 
responded cited this as a main reason in private law children cases, and 71% in private finance cases).  69% of those who 
responded thought that one or both parties not being supported by legal advice alongside the process was one of the 
main reasons for non-court DR not resulting in settlement of a finance dispute.
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report18 found that for every £1 spent on legal aid in family cases, the state saves £5 elsewhere (through, for 
example, reduced court spending and fewer people relying on benefits). 

•	 People need to have access to other support and early advice that is pertinent to their individual 
circumstances.   The importance and positive impact of early access to legal advice (which advice is not 
representation) is well recognised.  Early legal advice helps people understand their legal rights and 
responsibilities and understand where court is inappropriate; is a point of appropriate referral away from 
(or to) court to resolve issues; and manages expectations on outcomes. It can help people feel empowered 
and confident that they don’t necessarily need a judicial decision and about entering mediation or other DR.  
The House of Commons Justice Committee recognises the value of early legal advice for families and legal 
advice alongside mediation19.

The Affordable Advice Service   

•	 Since 2020, Resolution has been working with Advicenow to provide affordable legal advice to those who 
would otherwise have gone on to represent themselves and navigate their way through overburdened and 
creaking family courts. Findings from the evaluation20 of the Affordable Advice Service21 showed:

•	 Users welcomed the development of a ‘Where do I stand?’ appointment, which enabled LiPs to access 
advice at an early stage in their legal journey and helped inform them of whether they should deal with 
issues via court.  

•	 50% of users said they would not have otherwise sought advice.

•	 82% of users said they would use the solicitor again for help with future family law problems.

•	 A high proportion of users said it helped them feel more confident (90%), less stressed (82%), and able 
to better make their case (82%).

•	 Every user who had secured outcomes said they were satisfied with the outcome of their case and the 
advice and support they had received – with one deciding not to proceed with their divorce as a result 
of the advice their solicitor had given them.

•	 Government should support the scaling up of this service to increase its capacity to:

•	 Provide potential LiPs with a ‘Where do I stand?’ appointment.    

•	 Support the mediation process and make it more robust.  Referring to advice provided in the Advicenow 
guides would reduce the need for mediators to provide legal information and enable them to focus on 
facilitating agreement between the two parties, as well as enabling more people to have legal advice on 
any legal issues arising within the mediation.

•	 Support Litigants in Person in the family court.   

Scope of the Family Mediation Voucher Scheme 

•	 Resolution calls for vouchers under the Family Mediation Voucher Scheme22 to be available for mediations 
about finances on divorce, and for the drafting of consent orders, as well as for mediations relating to child 
arrangements.  The mediation process differs from the court process and the current restrictions can make 
the mediation process more complex and restrictive than necessary.   

•	 The Mediation Voucher Scheme has been welcomed but is only part of the solution – it doesn’t fund legal 
advice to support the mediation process and make it more robust.  It also needs to be adequately funded, 

18 A Tool for Justice : The Cost Benefit Analysis of Legal Aid (worldbank.org) (https://documents.worldbank.org/en/publi-
cation/documents-reports/documentdetail/592901569218028553/a-tool-for-justice-the-cost-benefit-analysis-of-legal-
aid)
19 95 to 101 The Future of Legal Aid July 2021 (https://committees.parliament.uk/publications/6979/documents/72829/
default/)
20 https://www.advicenow.org.uk/lawforlife/evaluation-affordable-advice-service-pilot and https://www.advicenow.org.
uk/lawforlife/news/new-research-briefing-affordable-advice-service-published
21 Affordable Advice Service (https://www.advicenow.org.uk/affordable-advice-help-family-problems)
22 https://www.gov.uk/guidance/family-mediation-voucher-scheme
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and the level of funding kept under review to ensure that it is cost-effective for providers to be part of the 
scheme.     

•	 We would urge careful consideration of whether replacing the current scheme with the current proposals 
for funded compulsory mediation before the making of a private court application is the right way forward.     

•	 And Resolution members are also promoting and delivering many other solutions that keep couples out 
of court, including arbitration, collaborative practice and solicitor negotiation. These out of court options 
tend to be quicker, cheaper and less emotionally stressful than going to court. We suggest that vouchers 
for other out of court processes, for example children arbitration, should also be tested, as these are 
additional opportunities to reduce the burden on the family courts, and get families and children to quicker 
resolutions23.

•	 Vouchers could also be made available to enable couples to take advantage of the new Resolution Together 
service, providing legal advice and supporting both former partners in a relationship at the same time. This 
support can help keep couples out of court and minimise conflict.

Planning together for children  

80% agreed or strongly agreed earlier statutory Separated Parents Information Programmes24 should 
happen: “This may help parents consider in greater detail the way they conduct themselves and how best 
to manage a co-parenting situation.”

•	 There should be access to earlier and statutory co-parenting programmes before an application to court can 
be made, unless it is not safe to do so or it will cause harm to the child, for instance by causing delay.  A co-
parenting programme and a MIAM are clearly different, but it makes no real sense why only one is compulsory 
before an application can be issued. Having a statutory co-parenting programme (with exceptions such as 
an emergency) may be very useful in appropriate cases and in light of the value of early intervention and 
information. 

•	 In our members’ experience, early access to co-parenting support and content can be extremely useful 
to mediation clients and those using DR processes and facilitate agreement or settlement.  An evaluation 
of the costs and effectiveness of the Separated Parents Information Programme25 recommended the 
programme should be made available at an earlier stage. This should be as voluntary self-referral and also 
as a mandatory step before court proceedings in appropriate cases.

Replace statutory Mediation Information & Assessment Meetings (MIAMs) with Advice and Information 
Meetings (AIMs) delivered by a range of suitable family justice professionals 

69% agreed or strongly agreed: “more general information with signposting may be of greater value. All 
processes should be considered and the meetings should be made simpler and easier.”

•	 Resolution has always believed that there is a better way for separating couples than court.  Mediation and 
other out of court DR processes are effective processes in the right circumstances.  There is no doubt that 
they can provide more bespoke and creative solutions than court, again in the right circumstances.  Some 
who may have been unwilling to consider mediation have achieved outcomes once made to find out about it.  

23 In 2022 a Justice Committee report stated that ‘While we recognise the value of piloting such approaches, we would 
encourage the Government to find solutions that can match the scale of the challenge facing the Family Court. We agree 
with Resolution that the Government needs to ensure that there are a range of options available to separating families’.
(https://publications.parliament.uk/pa/cm5802/cmselect/cmjust/69/report.html)
24 SPIPs have been replaced by Planning Together for Children courses since the conduct of our survey. 
25 Building Bridges? Liz Trinder, Caroline Bryson, Lester Coleman, Catherine Houlston, Susan Purdon, Janet Reibstein 
and Leanne Smith (https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
file/181695/DFE-RR140.pdf)
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And it must be the case that some of those self-representing in court would be less in conflict and distress 
if they had made use of or been able to make use of out of court DR.  

•	 Even if mediation is not suitable this doesn’t mean that a dispute necessarily needs to go through court. 
A broad spectrum of DR options is already available, with a number of others developing or potentially 
developing with Resolution members at the forefront. Guiding clients through all the DR opportunities 
available to them is an important part of the Resolution Code of Practice. 

•	 In practice a MIAM is used primarily as a route into mediation (which is not suitable for all cases), or as 
a stepping-stone to court.  As part of the court process, the MIAM becomes part of positioning for that 
court application; it often simply comes too late in the separation journey for mediation to appeal and be 
successful, or because the MIAM process isn’t enforced by the court.

•	 Resolution (and the Institute of Family Law Arbitrators) recommends that MIAMs are replaced, giving people 
access to a broader and more rounded Advice and Information Meeting (an AIM).  This would provide advice 
on options/processes and early legal information.  It should be earlier in the separation process, before 
minds are set on court and an application to court is considered, about the different ways of proceeding and 
to help parents make an assessment of what might fit best for their circumstances and produce a fair and 
lasting outcome. 

•	 It is also Resolution’s position that any meeting which aims to familiarise couples with out of court DR 
should not only be capable of being conducted by accredited mediators, as is the case with the MIAM.  Any 
family justice professionals with appropriate training would be well placed to deliver AIMs.  It is important 
to recognise that there are still those who will go first and possibly very early to a solicitor, well before any 
focus on court gatekeeping. A first advice meeting with a solicitor would be one of the ways to provide the 
content of an AIM, as well as providing initial and individualised legal advice.   

Statutory MIAMs attendance requirement for both parties to private children and finance court applications 

•	 In both private law children and finance matters, 86% of those who responded to our DR member survey in 
2021 cited one party simply refusing to engage as a common or very common reason for non-court DR being 
unsuitable or inappropriate.

•	 There is currently no requirement for a respondent to attend a statutory MIAM. Government needs to revisit 
how legislation could be used to better engage respondents in the process.  We would support bringing 
respondents into the scope of s.10 of the Children and Families Act 2014.  
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Best practice in domestic abuse cases 

In 2020 the ‘Harm Panel’ reported that 50 to 60% of families coming to court will have allegations and/or other 
evidence of domestic abuse26.   

Resolution strongly welcomes recent rule changes on the attendance at family court hearings of Independent 
Domestic Violence Advisor (IDVAs) and Independent Sexual Violence Advisers (ISVAs).

Domestic abuse is a commonplace feature of family practice.  By their very nature domestic abuse cases are 
both complex and sensitive.  We believe that best practice should be trauma-informed and include:   

•	 All family lawyers screening for domestic abuse. Resolution provides members a Domestic Abuse Alert 
Toolkit. If abuse is uncovered, Resolution recommends that consideration is given as to whether the lawyer 
has the expertise for handling such matters. We also recommend that members do not undertake domestic 
abuse work without having the relevant training. If this is not in place, then the support of colleagues and 
other peers who have such experience is essential.

In all cases it is important for any instructed solicitor (and other family justice professionals involved) to 
recognise the significance of the alleged and/or proven abuse, to ask the correct questions to elicit the 
evidence, and appreciate that their client may not even recognise they are being abused – many victims 
don’t, as they are inured to self -blame for the abuse they experience, feel shame, and so do not mention it 
unless trust is established and questioning, skilful.

•	 The consistent implementation by the judiciary of PD 12J and PD3AA, and a consistent approach to the need 
for fact finding, so the same safe passage through the judicial process is available throughout England and 
Wales.

•	 An FDAC-type approach should be considered for all domestic abuse cases where there are other complex 
factors. Judicial continuity and the correct level of tribunal are also key factors. Expert advice is important 
in these cases and should be considered at a very early stage. 

Qualified Legal Representatives scheme under the Domestic Abuse Act 2021 

•	 Resolution supports the principle of and need for a Qualified Legal Representative (QLR) type scheme, but 
many concerns, also shared by leading women’s charities and survivors27, need to be urgently addressed 
to ensure that the Domestic Abuse Act 2021 protects victims of domestic abuse as intended.  Our (long 
trailed) concerns are centred on the scheme’s ability to meet its obligations under the Act and fulfil the 
Government’s pledge to protect vulnerable parties in the family courts: 

•	 The prohibition on cross examination provisions only apply to new cases so those already involved in 
family court proceedings cannot access this protection.  The provisions should apply in all cases.   

•	 An insufficient number of advocates are currently appropriately trained to undertake this work.  Whilst 
we agree that it is appropriate for participants to have specialist training for the role, the availability of 
training should have been properly addressed earlier in the building of the scheme.  Government should 
now consider funding and co-ordinating the development of appropriate training.   

•	 A lack of QLRs will compound delays in the family courts and work against one of the aims of the 2021 
Act which was to prevent victims being retraumatised through the family courts.      

•	 Legal aid rates are being used as a basis for this work when it is not part of the legal aid scheme and 

26 Domestic abuse and private law children cases: A literature review (https://assets.publishing.service.gov.uk/govern-
ment/uploads/system/uploads/attachment_data/file/895175/domestic-abuse-private-law-children-cases-literature-re-
view.pdf)
27 https://www.womensaid.org.uk/charities-urge-justice-secretary-dominic-raab-to-guarantee-better-protec-
tion-for-women-in-family-courts/
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the fee rates are not a suitable base for it.   In any event, cases are likely to be complex and we consider 
that the Ministry of Justice have underestimated the work involved.  The remuneration scheme should 
be reviewed and mirror that for the criminal courts scheme/make it viable for providers.   

•	 The issue of perpetrators using the family justice procedure to abuse victims is also much wider than 
just cross examination.  There are ancillary issues - repeat applications and dragging the process out, 
among others. It can also be the case that a perpetrator is legally represented but the victim is not.  We 
discuss this under the scope of legal aid.  The lack of legal aid only increases the need for QLRs.  

LEGAL AID   

Scope of legal aid

•	 Future reforms need to address the narrow scope of private family legal aid to better protect vulnerable 
parties.

•	 As set out elsewhere, early information and advice is vital to help people resolve matters out of court, 
as well as informing those who cannot do so about their rights and responsibilities, so even if parents 
and couples do need to rely on the family court, they are better equipped to navigate a way forward for 
them and their families. 

•	 The family courts make decisions which often have life-long consequences for the children involved 
and need the best evidence possible to provide a safe, lasting and satisfactory outcome and to ensure 
justice is done to all parties. 

•	 Private family law legal aid for representation of both victims and perpetrators in child arrangements 
proceedings28, where there are allegations of domestic or child abuse, until the conclusion of any fact 
finding hearing or the court has decided there is no need for such a fact finding hearing, would be more 
effective than the prohibition of cross examination in person provisions in the Domestic Abuse Act 2021 
alone, as well as providing equality of arms.  This approach would reduce the burden on the QLR scheme.  

•	 The gateway regulations are not comprehensive and still represent a barrier for some individuals seeking 
to remove themselves from an abusive relationship and finalise the legal consequences of the end of 
the relationship.  Some survivors may simply have not been able to face reporting the abuse to or been 
screened for abuse by any of the prescribed evidence providers.  Many survivors never report the abuse 
they have experienced, for example, sometimes only disclosing their experience for the first time when 
consulting a solicitor about a private family law matter.  They can be ineligible for family legal aid or 
exceptional case funding but can be cross-examined by a perpetrator making a Children Act application 
to further their abuse.

Gateway evidence for private family legal aid should include:  

•	 The professional opinion of a solicitor with relevant specialist accreditation who has met with the 
applicant and screened for domestic abuse.  This would better meet the needs of victims, who may 
simply not have access to any other form of evidence.

•	 A letter or report from an appropriate heath professional outside of the UK.

•	 Legal aid should be available for a range of out of court dispute resolution processes, including collaborative 
practice.  Mediation is not always suitable and another way of resolving a dispute may be more suitable.  This 
is one reform which would both help more separating couples to minimise conflict and reduce the pressure 
on courts.  People should be able to choose which dispute resolution method will be most suitable for them.  
Otherwise, their only choice is do nothing or go straight to court. 

•	 The scope of legal aid fails to cover a broader range of approaches to issues resolution than family mediation 

28 Technically, legal aid for respondents remains in scope, subject to means and merits assessment, for civil legal servic-
es provided in relation to home rights, occupation orders and non-molestation orders under Part 4 of the Family Law Act 
1996.  But is extremely difficult to persuade the LAA that an (alleged) perpetrator meets the merits test.  A respondent 
may present their own gateway evidence for a private family law legal aid application where there are cross allegations, 
which as for victims will be subject to means and merits assessment, or occasionally successfully apply for exceptional 
case funding.   
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or litigation only, for example, it could fund Resolution Together, mediation, collaborative practice or other 
solicitor-led processes, or court representation.  The LASPO Act 2012 provides that other forms of dispute 
resolution may be brought within scope.      

Eligibility for legal aid

The Legal Aid Means Test Review29 introduces some welcome changes to eligibility for legal aid, but further 
measures are better needed to support families and children.   

•	 Non-means/non-merits legal aid should be available for:  

•	 Family members who had a child arrangements order and/or had parental responsibility at the start of 
public law proceedings even if an interim care order is then made and their parental responsibility has 
been ended.  They are effectively in no different a position to parents in special Children Act proceedings 
and should be treated in the same way for legal aid.   

•	 Parents on removal from home of a child living there under a care order (which should be treated as an 
emergency application).

•	 Parents applying for discharge of a care order about a child living at home (or apply a simplified merits 
test).  

•	 Parents and prospective guardians involved in special guardianship proceedings (whether they are 
applicant or respondent), for example, often grandparents or other relatives, are caring for children 
who would otherwise be in foster care.

•	 Non-means/non-merits legal aid should automatically continue for children who are subject to wardship/
inherent jurisdiction or deprivation of liberty applications beyond their 18th birthday if proceedings continue 
after that time.

•	 Non-means (but merits) tested legal aid should be available for:      

•	 Intervenors in public law proceedings, for example those against whom findings are sought and for 
whom the consequences of any findings that they have caused harm to a child would be very severe. 

•	 Intervenors in public law proceedings who are family members joined to proceedings as the court has 
considered them to be people who should be parties.

•	 Applications in relation to protection from harm, i.e. domestic violence, forced marriage and female 
genital mutilation protection orders.  The nature of protective orders means they are only required 
where people require urgent protection and immediate protection from harm, often having been advised 
by the police or children’s services to apply for an order to protect themselves from an abusive partner 
or parent to their child.

•	 Government should remove means testing of all applicants under 18 for legally aided family mediation, Legal 
Help and Family Help (lower).  Assessing the income of applicants under 18 is complex and all children must 
be in some form of education or training until they are 18.  Whatever the level of legal aid service, the 
applicant is a child and this is the right thing to do.    

•	 Legal aid should continue for a young person once they turn 18 until family proceedings or mediation have 
ended, so that they are not disadvantaged and can continue to be represented or benefit from family 
mediation.  

•	 Resolution opposes an earnings threshold and capital assessment for applicants in receipt of Universal 
Credit (UC) who are currently passported through the income assessment for civil legal aid-the current 
passporting approach should be retained.  

•	 Persons in receipt of UC are already deemed to require state assistance to be able to afford to live, and 
to expect them to be able to afford legal or mediation fees whilst in receipt of UC is simply unrealistic and 
will again lead to more litigants in person burdening the family courts with additional work in an already 
overloaded system.

29 Government response to Legal Aid Means Test Review (https://www.gov.uk/government/consultations/legal-aid-
means-test-review/outcome/government-response-to-legal-aid-means-test-review--3)
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•	 New legal aid means test thresholds and disregard figures need to be up to date at the time of implementation 
and uprated on an annual and index linked basis.  A 3 to 5 year period is simply too long in light of the current 
economic climate and cost of living/inflation projections.  At most the review period should be no longer 
than 3 years and ongoing i.e. every 3 years, and based on figures not more than 12 months old.

Sustainable family legal aid 

There are recruitment and retention problems for our legal aid members raising concerns about the long term 
sustainability of and access points to family legal aid services.     

The salaries which legal aid firms can pay to trainee solicitors and newly qualified lawyers are simply not 
attractive to those already burdened with student loans. It is also getting harder to recruit more experienced 
solicitors, including Children Panel solicitors, and mediators, who are not coming through.  There is inequality 
of arms, not only between privately funded and legal aid practice, but also compared with the CPS and local 
authorities. Those employers are able to attract 3 and 4 years qualified lawyers out of legal aid practice with 
more certain careers, and salaries and public sector pensions which legal aid practice cannot match or maintain.  

Hourly rates have not risen for well over 20 years; in fact they have reduced substantially in real terms, with both 
hourly rates and fixed fees cut by 10% in 2011.   The current fees are based on pre-LASPO averages across both 
less and more complex work; legally aided work has been more complex post LASPO and required more resources 
to manage the rules, administration and audits involved.  It is a highly specialist area, but not recognised as 
such.  The administrative burden of managing and running the contracts is enormous, and particularly at legal 
help level, way beyond the remuneration involved. 

Unfortunately, Resolution does not consider that the current intended means test changes alone, will improve 
the sustainability of legal aid for family matters or public family matters, or encourage the take up of work 
requiring providers to take on means testing.  The proposals overall are complex and will require additional 
evidence of means.  And addressing means is only part of a package of measures required to make the sector 
sustainable.   Whilst there may be more people eligible for legal aid, there will be fewer providers able to service 
them.

Resolution calls for:

•	 A realistic increase in legal aid rates so that it would be possible to pay staff undertaking legal aid work more 
and to properly remunerate them/make the service economically viable for providers; 

•	 Reasonable fees for Help with Mediation for a consent order confirming a Memorandum of Understanding 
following mediation, to make Help with mediation accessible;     

•	 The reinstatement of a trainee grant scheme for all categories of legal aid work;  

•	 A minimal administrative and evidence burden for applicants for legal aid and legal aid providers in applying 
the means test for legal aid; and

•	 A fee for means assessment, in particular for controlled work.  

Sustainable legally aided family mediation

In light of the Government and President of the Family Division’s appropriate emphasis on the importance of 
reducing conflict between parents and separated families, and keeping private law matters out of court where 
possible, it is essential to have a simplified process (to explain, evidence, apply and audit) to access eligibility for 
family mediation and to increase the number of families accessing/benefiting from it.  Inadequate importance 
is given to funding mediation or other types of dispute resolution, which also needs to attract qualified staff, so 
that the burden on the court system is reduced.

Family mediators are one important part of legal aid services and face similar issues to legal providers due 
to the low rates of remuneration (including for all issues child inclusive mediation), the lack of an increase in 
remuneration for so long (also the removal of the willingness test fee), and onerous administration. Preparation 
for a MIAM, providing it and also undertaking an assessment of means can take much more than an hour, yet 
the fee is very low.  
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Unfortunately, the intended means test changes will not reduce the administrative burden for our mediator 
members or encourage them to continue to deliver publicly funded mediation services.  In fact the burden will 
increase at a time when they are so needed by families and the family courts. 

Resolution calls for:

•	 A realistic increase in legal aid rates paid for family mediation;

•	 A separate fee element for child inclusive mediation where the mediator meets with the child; 

•	 A minimal administrative and evidence burden for applicants for legally aided mediation and mediation 
providers in applying the means test for family mediation; 

•	 Properly funded MIAMs; and 

•	 A fee for means assessment on a mediation intake, including a fee for undertaking a means assessment 
which is then abortive due to failure to then provide substantive evidence.   

SUPPORTING CHILDREN

Improvements to child maintenance (through the Child Maintenance Service)

Ensuring financial support for children on separation and divorce is very important.  But the child maintenance 
regulations are vast and can be complicated or unusual, depending on a couple’s circumstances.  It can be 
difficult for parents to understand how the different arrangements work and what happens if the arrangements 
break down. Those from vulnerable circumstances need the greatest care and are often the worst affected 
because they feel disempowered and unwilling then to navigate the complex regulations. Ultimately it is the 
children of these already vulnerable households who lose out, making their difficult circumstances that much 
harder. 

Options for arranging child maintenance are limited to: 

•	 Use of the Child Maintenance Service.

•	 Court order by agreement in other financial proceedings (for example financial remedy on divorce) with a 12 
month enforceable period only.

•	 Voluntary arrangements with no enforceability.

Resolution would like to see statutory recognition of enforceable child maintenance agreements – prescribed 
formula written arrangements which are enforceable either through the court or through the Child Maintenance 
Service.   This would allow parties to set the rates they are happy to agree, taking them out of the statutory 
service, and out of conflict in the knowledge the payments will be collected in default.  

Resolution would also like to see the abolition of the ’12 month rule’ so that a child maintenance order is only 
variable by application to court. This would avoid further challenge of orders through the Child Maintenance 
Service on the anniversary of the order and would ensure any variation was subject to judicial analysis (and thus 
less likely to be applied for at all).  

Introduction of a dual jurisdiction, allowing the courts to make an order for child maintenance in all cases (not 
just ‘top-up’ cases) which could only be varied by further court order, would also reduce those cases where 
income is not straight forward from entering protracted secondary litigation through the tribunals service.   

Where the Child Maintenance Service is used, Resolution would like to see improvements so that it can cope 
with more complexity and the realities of people’s lives:

•	 A more complete approach to assessing income for the purposes of child maintenance, including consideration 
of the payer’s lifestyle, un-earned income from all sources, including primary income from dividends, and 
non-traditional financial resources.  In particular the current system is not adequately set up to assess 
those non-resident parents who are self-employed/own their own business, or who finance their living 
through capital investment (for example).   

•	 A step further on from the self-employed paying parent, one of the greatest challenges when using the Child 
Maintenance Service is where the paying party either does not show their income to HMRC (cash in hand), or 
diverts their income and expenses through business structures to appear to have a much lower taxable profit 
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than they receive. A connected sharing of information between HMRC and the Child Maintenance Service 
to investigate reports from those who often know them best (their former partners) could see more income 
flowing to children that need it and, in evasion cases successful investigations into income tax matters.  

•	 Children are affected by unnecessary conflict between parents arising through the operation of the current 
rigid overnight stays rules and what care arrangements are.  Equal shared care arrangements should not 
mean that the Child Maintenance Service has no discretion to carry out a child maintenance calculation.  
No maintenance where care is shared is not always fair and can cause hardship where there is significant 
economic disparity between the parents. Similarly, equal shared care is not always the best outcome for 
children, yet some families are pushed towards this as the ‘non-paying’ option. Sometimes the economically 
stronger parent focuses on achieving equal shared care at all costs, not because they believe this to be 
right for the children involved, but because they know the financial advantage of an equal shared care 
arrangement.   Shared care can be used to avoid paying maintenance whilst leaving one parent with the 
burden of provision. And identifying what is an equal arrangement is also not straight forward, causing 
further unnecessary conflict. This would be overcome in true equal care cases, with the calculation of 
maintenance in both directions and a payment from the paying parent to the receiving parent where there 
is a difference in those calculations to be paid.     

•	 It should be easier to seek timely enforcement of maintenance payments against non-paying parents, 
including court jurisdiction to, for example, freeze accounts until outstanding child maintenance payments 
are up to date.     

•	 It should be easier for all applicants for child maintenance, and in particular vulnerable applicants exiting 
an abusive and/or controlling relationship, to get support to navigate the complex child maintenance 
service rules and regulations. For example, un-earned income should be taken into account from the initial 
calculation; timeframes and available routes of challenge should be made clear and signposted in all decision 
notices; a fixed fee forensic accountancy report should be available where financial investigation is sought; 
where abuse is alleged, a designated case worker should be assigned to the account so that applicants do 
not need to repeat their situation and queries on each call; vulnerable challengers of a decision should have 
an option to send a Child Maintenance Service appointed advocate to any tribunal hearing.  

UN Convention on the Rights of the Child   

Resolution calls for the direct incorporation of the UNCRC into the domestic law of England, so that all of the 
protections within it are accessible to children and young people in England, as well as in Wales and Scotland.

Safeguarding children in Child Inclusive Mediation

Legislation should be amended to include family mediators on the list of professionals for whom enhanced 
Disclosure and Barring Service checks can be obtained to provide greater reassurance and authority over the 
use of family mediation.  
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•	 Responses to our member survey in 2022 consistently reported that in many ways family law is fit for 
purpose, but it is the state of the family courts and lack of resources that impacts negatively on children and 
their families. Structural delays in the family courts and long periods of uncertainty for families and their 
children have long been the principal issues consistently reported by our members. This was a pre-Covid-19 
problem which the pandemic only exacerbated.

•	 Delays in the family court have increased dramatically and are having a significant impact on families. 
Children are waiting nearly a year30 for the courts to determine which parent they live with, what school 
they go to, how much time they spend with the other parent – putting the whole family’s life on hold. 

•	 There are no routinely published statistics on delays for financial matters, although one  report by the 
judiciary31 suggested the average time for proceedings that reach final hearing was nearly two years. 

•	 Resolution surveyed its members on court backlogs in Autumn 2022 and found: 

•	 20% said court delays caused clients to rely on benefits;

•	 34% said they’d referred a client to a counsellor or therapist to help them cope with the stress of ongoing 
court delays; and

•	 90% said court backlogs were causing additional and unnecessary stress and pressure for clients. 

•	 In a report32 earlier this year the National Audit Office concluded that following repeated delays, HMCTS’s 
priority has been on delivering its reforms at pace rather than embedding sustainable change.  Some 
services it has delivered are not working as efficiently as expected.  While it has improved plans to evaluate 
the impact of reforms on users, its understanding in this area remains limited. 

•	 Our members and the families they serve need smooth running, accessible, contactable and responsive 
family court processes and administration.    

•	 There should be no further family court closures.  Combined with the scope and availability of legal aid, this 
would limit the accessibility of the family justice system at a time when it is struggling to cope, with people 
suffering emotionally and/or financially as a result.       

•	 We agree that online processes, and digitisation of the court estate, have an important role to play but 
are not the whole or only solution, and have not yet demonstrated their ability to adequately tackle the 
family court crisis.  A one-size-fits-all approach or remote services across the board in family and children 
proceedings would not be right.  Resolution has worked closely with HMCTS around the development of 
MyHMCTS family online services, and much progress has been made.  However, member experience indicates 
that whilst the products produced can cope with the majority of straightforward family cases following the 
normal pattern, they are not really designed for anything out of the norm.  We hope that HMCTS is able to 
make further improvements to the common components for existing and developing services, and address 
the bespoke needs of particular categories of work. 

•	 Responses to our member survey indicated an appetite for fast tracking of contested financial remedy cases 
under a certain value, with an emphasis on fewer hearings and shorter timescales.     

30 Family Court Statistics Quarterly: April to June 2023 (https://www.gov.uk/government/statistics/family-court-statis-
tics-quarterly-april-to-june-2023/family-court-statistics-quarterly-april-to-june-2023)
31 The Financial Remedies Court -The Way Forward September 2021 (https://www.judiciary.uk/wp-content/up-
loads/2021/10/Report-of-the-Farquhar-Committee-Part-2-The-Financial-Remedies-Court-The-Way-Forward-Septem-
ber-2021.pdf)
32 Progress on the courts and tribunals reform programme (https://www.nao.org.uk/wp-content/uploads/2023/02/pro-
gress-on-courts-and-tribunals-reform-programme-1.pdf)
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•	 Longer term solutions require appropriate investment in both early family support, information and legal 
advice and in the family justice system as a whole.  Otherwise, the volume of private court applications won’t 
lessen and the family court system will continue to struggle to meet demand, and the challenges of dealing 
with unrepresented parties.   

•	 As set out elsewhere, early information and advice is vital to help people resolve matters out of court, as 
well as informing those who cannot do so about their rights and responsibilities, so even if parents and 
couples do need to rely on the family court, they are better equipped to navigate a way forward for them 
and their families. 

•	 Links to the Affordable Advice Service33 from Law for Life and Resolution should be provided to all LiPs in 
the family court as part of the essential information available from HMCTS and via MyHMCTS family online 
services at an early stage.

•	 The Justice Committee has encouraged the Government to find solutions that can match the scale of the 
challenge facing the Family Court. They ‘agree with Resolution that the Government needs to ensure that 
there are a range of options available to separating families’34, reiterated in the Committee’s response to 
the Government’s recent consultation on supporting earlier resolution of private family law arrangements35.

CHILD ARRANGEMENTS ON SEPARATION AND DIVORCE   

Education of parents and cultural change are as important, if not more important than changing the law in this 
area. Resolution supports the calls of the Family Solutions Group to improve support for separating parents 
and their children36, and the reframing of family breakdown away from justice language as set out in their 2022 
report37 and towards an understanding of child welfare.  

All parents should have access to information and support that helps them throughout their parenting journey, 
through separation, divorce and beyond. Resolution’s Parenting through separation guide38 is designed to help 
parents and their children through the separation process.   

There should be a statutory requirement that how the voice of the child will be heard should be addressed at 
the first hearing in child arrangement proceedings 

71% agreed/strongly agreed with this: “Will help to overcome bias of main carer”

•	 The family justice system should not lose focus on the child and must encourage parents to take a child-
centred approach.  Some children will want to have the opportunity to be heard on the discrete issue of child 
arrangements whilst being carefully protected by the system.  

•	 Future reforms need to ensure the centrality of the voice of the child.  We would like to see more of a 
framework around how the court and Cafcass/Cafcass Cymru consider how the child’s views are to be to 

33 https://www.advicenow.org.uk/lawforlife/blog/the-new-affordable-advice-service-from-law-for-life-and-resolution-a-
truly-modern-access-to-justice-solution
34 Para 101 Justice Committee Court capacity 20 April 2022 (https://committees.parliament.uk/publications/21999/doc-
uments/163783/default/)
35 Letter to Lord Bellamy KC, Parliamentary Under Secretary of State for Justice, dated 12 July 2023, on the Commit-
tee’s response to the Government’s consultation on supporting earlier resolution of private family law arrangements 
(https://api.parliament.uk/committees/publications/40827)
36 Children come first - Family Solutions Group (https://www.familysolutionsgroup.co.uk/children-come-first/)
37 https://www.familysolutionsgroup.co.uk/language-matters/
38 https://resolution.org.uk/wp-content/uploads/2021/05/Parenting-through-separation-guide.pdf
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be taken into account, perhaps a statutory requirement that the issue of how the voice of the child will be 
heard specifically in the particular case should be addressed at the first hearing.  The inclusion of the voice 
of the child in the current pathfinder pilots is welcome.   

•	 The House of Lords Select Committee on the Children and Families Act 2014 recommended last year that, in 
order to formalise the voice of the child in proceedings, initial hearings should address the issue of how the 
voice of the child will be heard during the case39.

There should be a statutory time limit in relation to the length of child arrangements proceedings and by when 
they should normally be concluded

69% agreed/strongly agreed: “Delay is never in the best interests of a child. They need certainty and 
security in order to avoid the negative effects of their parents’ separation.”

•	 Applicants and children need to move through the family justice system more quickly once an application is 
issued.  In April to June 2023, it took on average 32 weeks to reach first disposal, and 47 weeks for private 
law cases to reach a final order (more than double the time it took in mid 2016, since when there has been a 
continuous upward trend)40.  

•	 The issuing process and listing capability needs to be improved.  Resolution recommends that consideration 
be given to the introduction of a statutory time limit on child arrangements proceedings, with power to the 
judge to case manage matters outside of that timeframe where this in the interests of the child’s welfare.  In 
our members’ experience, the time between the making of an application and the first appointment (generally 
four to five months at the time of writing), and between any subsequent court hearings is significant and 
damaging for children, especially if they are not seeing a parent or have only limited contact.  Consideration 
would need to be given to what an appropriate time limit and exceptions, such as relocation cases, would be.

•	 Whilst the 26 week time limit for public children cases is only met in the minority of cases, it is the experience 
of our members that it does help to focus minds on avoiding delay and resolving cases within that time if 
possible, and there will be good reason for taking longer in some cases.  

Presumption of involvement

•	 We currently believe that the rebuttable presumption for involvement in a child’s life of both parents in S.1 
Children Act 1989 (as amended by S.11 of the Children and Families Act 2014) (rather than a presumption 
for contact) does not require amendment. The presumption can be helpful in giving advice to parents and 
explaining the approach the court will take.  This can help to manage expectations about what an application 
to court can achieve, help parents to reach agreement and avoid court proceedings. 

•	 The issue is more where a court may be approaching the rebuttable presumption wrongly when making 
orders for contact (unsupervised or otherwise), and where the understanding of abuse in all forms and 
familiarity with Practice Direction 12J Child Arrangements and Contact Order: Domestic Abuse and Harm – 
as well as consistency in decision-making - is not as we would want it to be. 

•	 But we await the evidence, findings and recommendations of the current review of the presumption of 
parental involvement in child arrangements further to the June 2020 ‘Harm Panel’ report41. We agree with 
the House of Lords Select Committee that ‘the Government should carefully consider the findings of the 
review of the presumption of parental involvement and make any legislative or other changes necessary to 
ensure that children’s welfare is always put first’42.  

39 151 House of Lords Children and Families Act 2014: A failure of implementation (https://committees.parliament.uk/
publications/31839/documents/179148/default/)
40 Family Court Statistics Quarterly:  April to June 2023 (https://www.gov.uk/government/statistics/family-court-statis-
tics-quarterly-april-to-june-2023/family-court-statistics-quarterly-april-to-june-2023)
41 Assessing Risk of Harm to Children and Parents in Private Law Children Cases (https://assets.publishing.service.gov.
uk/government/uploads/system/uploads/attachment_data/file/895173/assessing-risk-harm-children-parents-pl-chil-
drens-cases-report_.pdf)
42 169 House of Lords Children and Families Act 2014: A failure of implementation (https://committees.parliament.uk/
publications/31839/documents/179148/default/)

28    Vision for Family Justice

From our member survey

https://committees.parliament.uk/publications/31839/documents/179148/default/
https://committees.parliament.uk/publications/31839/documents/179148/default/
https://www.gov.uk/government/statistics/family-court-statistics-quarterly-april-to-june-2023/family-court-statistics-quarterly-april-to-june-2023
https://www.gov.uk/government/statistics/family-court-statistics-quarterly-april-to-june-2023/family-court-statistics-quarterly-april-to-june-2023
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/895173/assessing-risk-harm-children-parents-pl-childrens-cases-report_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/895173/assessing-risk-harm-children-parents-pl-childrens-cases-report_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/895173/assessing-risk-harm-children-parents-pl-childrens-cases-report_.pdf
https://committees.parliament.uk/publications/31839/documents/179148/default/
https://committees.parliament.uk/publications/31839/documents/179148/default/


Triage and early proactive management of all private children cases by judges 

90% agreed/strongly agreed this should happen: “This is what the system is crying out for. There is far 
too much delay at present.” “Cases are sometimes getting dragged out before magistrates where a Judge 
early on could have narrowed issues significantly”.

•	 Some of the challenges in the private law children system could be resolved by proactive and early case 
management from experienced judges (with up to date expertise to identify domestic abuse cases when 
they are not so obvious, whilst recognising that in some cases it is not possible to gauge the safeguarding 
threat level until allegations have been committed to written evidence) who are there from the start and 
stay involved with the case. Or at least by an early and effective triage hearing to consider all issues and deal 
with the facts so that the parties and the case can move on. 

•	 Triage by a district judge or more senior judge, perhaps a triage judge for a particular area (including for 
‘returners’), would be most likely to rightly streamline and set the framework for a case, increase the 
prospects of settlement where possible, and be an efficient use of resources. It would also give signals to 
magistrates around how to most effectively deal with matters. Knowing that a judge of appropriate level 
had set the case on track would give increased confidence in the system for our members and their clients.

THE LAW RELATING TO PUBLIC CHILDREN LAW (AS SET OUT IN THE CHILDREN ACT 1989 AS AMENDED)

This is an area where our members tend to consider that it is the implementation of the law, and the availability 
of support for children, parents and families and of wider resources that are more in need of reform than the 
law itself.

The 26 week time limit on care and placement proceedings 

Timeliness for children, parents and families has worsened.  The average time for a care and supervision case to 
reach disposal was over 46 weeks in October to December 2021, the highest average since 2012. 24% of these 
care proceedings were disposed of within the 26 week limit introduced in the 2014 Act43. 

On balance, Resolution believes the statutory 26 week time limit strikes the right balance between justice and 
speed.  Whilst the time limit is only met in the minority of cases, it does help to focus minds on resolving cases 
within that time and avoiding delay if possible. There are occasions where the time limit should and is extended 
because the welfare needs of children require additional time before a case can be disposed of fairly.  However, 
the time limit frequently needs to be extended due to the overall problem of lack of resources and reality on the 
ground both within children’s services and the court system.  When this happens, such extensions often do not 
further the best interests of the children.      

A House of Lords Committee recognised last year that there is no easy solution to the creeping delays in family 
law cases, but it is clear both that more resources—and more efficient use of resources—are needed. Improved 
data gathering and sharing are needed to identify and tackle delays as they emerge44.

Other factors impacting on delay include:

•	 Improving practice pre-proceedings and readiness for proceedings, and attempting to resolve issues 
collaboratively pre-proceedings, are means to reduce delays and backlogs within court proceedings.  

Parents should be able to access legal advice much sooner than the PLO stage.    

•	 The reason why family members emerge late in cases is often that the reality of losing their children does 
not sink in at first for parents or wider family.  Family and kin don’t step up until they understand the gravity 
of the situation.  Clarification of a legal duty on local authorities to investigate possible family placements 
for children might be better than relying on parents to ‘put forward’ kinship carers. 

43 Table 8 Family Court Tables: April to June 2023 (https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%-
2Fassets.publishing.service.gov.uk%2Fmedia%2F6513f166b23dad000de706f7%2FFamily_Court_Tables__Apr-
Jun_2023_.ods&wdOrigin=BROWSELINK) 
44 123 House of Lords – Children and Families Act 2014: A failure of implementation (https://committees.parliament.uk/
publications/31839/documents/179148/default/)
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Indicating potential kinship carers on too tight a timescale can be particularly challenging with a new-born 
baby.   The Public Law Outline pre-issue stage should become more focussed on a pre-birth plan, planning 
for residential assessment and assessing alternative family carers.

•	 Wider family members do not have fair and easy access to legal aid as highlighted in the “Protecting the 
Vulnerable” section.

Supervision orders should be retained as a public law order 

It is Resolution’s strong view that supervision orders should be retained as a public law order and that there 
is an absolute need to retain supervision orders as part of child protection when in court proceedings. Our 
members consider that they fulfil a vital function when intervention is required to safeguard children, but that 
intervention should fall short of separation and the making of a care order, albeit that we agree that there is a 
need for reform so that supervision orders are more robust and effective. Supervision orders are, or should be, 
materially different to child in need plans, with a need for supervision order support plans45 and review by an 
independent reviewer. They should not be treated by local authorities as if they have care orders. 

Expert witness assessments 

Pause have found that where women have experienced - or are at risk of - repeated pregnancies that result in 
children being removed from their care, there is a disconnect between the expert report recommendations and 
the services available which is harmful to women and deprives them of the chance to create positive change46.

Resolution supports the calls of Pause to add to paragraph 9.1, clause f of Practice Direction 25B The Duties 
of an Expert… “In outlining any treatment recommendations, the expert must take account of services and 
treatments that are available locally and for free on the NHS, including any waiting times for these services. The 
expert should continue to outline the optimum treatment in their recommendations but should also outline a 
realistic treatment based on the availability of local, free services without endorsing or recommending specific 
services.”  

This change would connect assessment reports and recommendations to local services and timescales for 
these services. As a result, the court and professionals would have a realistic understanding of the treatments 
available, and mothers would no longer feel they are being set up to fail.

Children’s deprivation of liberty 

In July 2022 the President of the Family Division launched the national deprivation of liberty court pilot to deal 
with all new applications seeking authorisation to deprive children of their liberty in England and Wales under 
the inherent jurisdiction.  Resolution welcomes the introduction and implementation of specialist courts to 
assist in addressing some of the complex and common issues that arise in public law proceedings. The DOLS 
court is a welcome introduction.  However, there remains an urgent and pressing need to develop new provision 
for and address the severe shortage of appropriate provision to meet the needs of the extremely vulnerable 
children involved47, as well as secure accommodation provision. 

THE LAW RELATING TO FINANCIAL REMEDIES ON DIVORCE 

Section 25 of the Matrimonial Causes Act 1973, which determines how money is divided up on divorce, has 
remained largely unchanged for the last 50 years. The vast majority of cases issued do not proceed to a final 
contested hearing48 and rely on advisors and litigants being able to understand what a Court is likely to do so 
they can reach agreement.  

45 In his July 2023 View, the President of the Family Division states that ‘The PLWG recommendation for supervision 
orders to be supported by a ‘supervision plan’, in the same way that a care order relies on a care plan, should be widely 
taken up’. (https://www.judiciary.uk/guidance-and-resources/a-view-from-the-presidents-chambers-july-2023/)
46 Set-Up-to-Fail-July-2022.pdf (pause.org.uk) (https://www.pause.org.uk/wp-content/uploads/2022/07/Set-Up-to-Fail-
July-2022.pdf)
47 Children deprived of their liberty: An analysis of the first two months of applications to the national deprivation of 
liberty court - Nuffield Family Justice Observatory (nuffieldfjo.org.uk) (https://www.nuffieldfjo.org.uk/resource/children-
deprived-of-their-liberty-an-analysis-of-the-first-two-months-of-applications-at-the-national-deprivation-of-liberty-
court)
48 In the period April to June 2023 73% of financial remedy applications were uncontested, with almost half of initially 
contested applications becoming uncontested (https://www.gov.uk/government/statistics/family-court-statistics-quar-
terly-april-to-june-2023/family-court-statistics-quarterly-april-to-june-2023)
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There is a case for making evidence-based reforms around finances on divorce, so that there is more certainty 
about the outcome of needs cases. However, the evidence to support reform has yet to be gathered and 
consensus on the nature of reform needed has yet to emerge.  Resolution will work with the Law Commission’s 
review to examine laws on finances after divorce and the ending of a civil partnership, and also with the Nuffield 
Foundations Fair Shares project49.   

Resolution supports the move towards principled discretion in order to make outcomes easier to predict.  This 
has been seen in sharing cases over recent years. However, with the average median household income at 
£32,300 (a decrease from 2021)50 and most couples not having capital which exceeds the cost of purchasing two 
properties on divorce, most cases are needs cases.  Therefore, the principles applied to the majority of the cases 
(where parties have sufficient resources to meet their needs) are not helpful for understanding the outcome 
that would be reached by a District Judge or Circuit Judge, where the guiding principle is the parties’ needs.

It is also important that it is made clear which principles apply to sharing cases, and which principles apply to 
needs cases, so that parties do not waste time and money litigating principles that are not relevant to their 
circumstances.   For example, where either of the parties is reliant on welfare benefits, or where either or 
both parties are reliant on using their mortgage capacity to provide a home, it should be made clear that the 
principles that are applied to sharing cases are not relevant.

Resolution would not support any reforms, which have no evidential basis, risk causing grave financial hardship 
on divorce, and/or simply change the nature of the potential areas of disagreement.  

Resolution would support consideration of how factors such as compensation, and economic abuse, could be 
taken into account in a principled fashion.

The law should provide that pre-nuptial agreements are binding with suitable safeguards 

•	 Couples need more clarity and understanding about how a court would treat any marital agreement made by 
them, especially given the increased use of nuptial agreements in the 13 years since Radmacher v Garantino 
[2010] UKSC 42.  

•	 Enforceable agreements (commonly known as ‘pre-nups’) should be permitted with suitable safeguards. 
This would provide certainty to people entering the courts that a previously made agreement will generally 
be binding, unless it does not satisfy clearly identified criteria. Therefore, preserving the possibility of a 
review by the court of an agreement, which has one or more hallmarks of serious unfairness, or would leave 
a party in a situation of real need.  

•	 This would provide a greater predictability of outcome, and alleviate the burden on the courts.

•	 The Law Commission’s 2014 report51, advocated legislation to introduce “qualifying nuptial agreements”, 
subject to procedural safeguards.  

The law should make clear that in the normal course of events, where there is to be any spousal maintenance 
it will be a term order 

•	 The law should make clear that the expectation will be that in the normal course of events, if there is to be 
any spousal support, it will be for a fixed term.  

•	 Resolution supports structures that avoids parties having to return to Court to vary or terminate maintenance 
orders. However, Resolution does not support absolute limits on the extent of support to be given, both in 
terms of quantum and time period.  For example, we are concerned that limits should not cause hardship to 
the financially weaker party particularly if they are in their fifties, or beyond, and have not worked during the 
marriage, or suffer from particular vulnerabilities. 

49 Fair shares? Sorting out money and property on divorce - Nuffield Foundation (https://www.nuffieldfoundation.org/
project/fair-shares-sorting-out-money-and-property-on-divorce)
50 ONS Average household income, UK, financial year ending 2022 (https://www.ons.gov.uk/peoplepopulationandcom-
munity/personalandhouseholdfinances/incomeandwealth/bulletins/householddisposableincomeandinequality/financialy-
earending2022)
51 Matrimonial Property, Needs and Agreements Law Com No 343 (https://s3-eu-west-2.amazonaws.com/law-
com-prod-storage-11jsxou24uy7q/uploads/2015/03/lc343_matrimonial_property.pdf)
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•	 The appropriate term might vary, and there should be guidance, or legislation, that identifies both how 
quantum is to be approached, and when the term should conclude, in the ordinary course of events, for 
example, when any children end their education, or become independent may indicate when there should 
be reduction or termination of spousal maintenance.  Conversely, in a situation where one party has a high 
income, but the parties have accrued little or no assets, it may indicate that the term would be greater.

•	 Resolution would strongly support incentives towards independence governed by prevailing circumstances 
and the exercise of the provision would be subject to first consideration of the needs of any children under 
Section 25(1).   That may include:

•	 giving the receiving party the ability to work, without fear of the other party immediately applying to 
reduce the amount received;

•	 that spousal maintenance should not reduce the amount of universal credit/ welfare benefits the 
financially weaker party receives.

•	 the Court having the power to order that both parties should contribute towards the cost of child care 
as part of encouraging and enabling financial independence.

The law should provide that non- matrimonial property (received as a gift or inheritance during the marriage, 
or acquired before or after the marriage) should not be shared, subject to when it is required to meet needs.

•	 It should be made clear that this principle does not apply to cases where the assets do not exceed the 
parties’ needs. 

•	 We believe that the starting point should be that property acquired before the parties cohabited or after 
the conclusion of the parties’ relationship should be non-matrimonial.  However, property acquired during 
cohabitation leading to marriage or a civil partnership would be matrimonial. 

•	 In sharing cases, where the assets exceed the parties’ needs, we think that assets received as a gift or 
inheritance during the marriage or acquired after the marriage should be non-matrimonial property and not 
be shared, subject to exceptions.  

•	 We consider that such principle should NOT apply where:

•	 access to that property is required to meet needs;

•	 the party who owned non-matrimonial property has chosen to share it with the other party by putting it 
into joint names, or into the sole name of the other party;

•	 one party has chosen to share property as above, while the other has not chosen to share their own non-
matrimonial property, in which case those decisions could be corrected at the discretion of the court to 
achieve balance;

•	 non-matrimonial property has been improved by the efforts or financial investment of the other party so 
as to enhance its value, in which case the matter should be subject to judicial discretion.

•	 the property has been invested in the family home.

Costs in divorce finance cases 

Resolution supports the use of a rigorously applied, proportionate, and fair costs regime to: 

•	 encourage settlement; 

•	 ensure that a party does not have to pay their own costs incurred as a result of the other party’s poor 
litigation conduct, including non-disclosure; 

•	 ensure that a party does not have to pay their costs incurred as a result of having to seek remedy from the 
Court for economic abuse.  

Resolution calls for the current costs regime, as set out in Part 28 of the Family Procedure Rules 2010, to be used 
and applied far more rigorously in financial remedy cases. We await evidence of the impact of the regime around 
risk of costs for failing to make reasonable open offers introduced in July 2020 on encouraging settlement.  
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A formal further encouragement of out of court dispute resolution could be included in Part 28 by adding a 
specific reference to Part 3 of the FPR re use of non-court dispute resolution. 

INTERNATIONAL AND INTRA UK CASES 

Since the UK left the EU, additional costs, delays and unnecessary complexity for those divorcing, for those 
claiming maintenance and for children in cases with an international dimension have arisen.  Despite Resolution 
canvassing about these issues in advance, the Government’s failure to recognise the implications for families 
and children has meant that parallel proceedings and conflicting decisions have become a common occurrence 
for those international families with connections to the UK and an EU member state.  This has been compounded 
in intra UK cases by the failure to legislate for the gap left in domestic legislation by exiting the EU regulations. 

Lugano Convention 2007

•	 Thousands of separating families and children across Europe risk missing out on maintenance payments or 
are facing confusion, complication, inconsistency, delay and increased costs in establishing, amending or 
enforcing payments for as long as the UK is not permitted to accede to the 2007 Lugano Convention.

•	 Accession to the Lugano Convention would avoid time-consuming and costly legal procedures, prevent 
parallel proceedings, and ensure the reciprocal enforcement of judgments in the UK, the EU, Denmark, 
Iceland, Norway, and Switzerland.

•	 We support the call on the EU by both European and UK family lawyers52 to allow UK accession to the Lugano 
Convention.

Private family law within the UK (across the three home jurisdictions of England and Wales, Scotland and 
Northern Ireland) is in need of reform 

•	 There is unnecessary complexity in jurisdiction and enforcement issues in private family law cases between 
England and Wales, Northern Ireland and Scotland, along with various anomalies and omissions. The 
interplay between the legal frameworks and the applicable rules is too complex and difficult to navigate, 
even for legal professionals, and can work against access to justice for families and children.  It shouldn’t 
be harder to enforce/recognise orders or establish jurisdiction within the UK than between the UK and EU 
member states.

•	 We would like to see clear and simple jurisdiction, recognition and enforcement rules applying between the 
three home jurisdictions in private children and finance matters to minimise arguments over jurisdiction, 
address the existing multiple legal anomalies arising, and to provide accessible and logical enforcement of 
private family orders across soft borders.

•	 Cooperation between UK courts should be on a par with that between the UK and the EU and should be 
simplified in respect of obtaining/sharing information from public bodies and/or institutions. Again, in this 
respect EU/international conventions/practices should be adopted intra UK.

•	 This would mean far less unnecessarily competing applications in separate jurisdictions at the same time; 
simplification would result in a reduction in court time spent in dealing with child cases, particularly in 
terms of which court within the UK should deal with the case, reducing costs for parents and delay for 
children in relation to the same, and so improve access to justice. (The Family Law Act 1986 is not currently 
well understood so reform should in fact increase compliance and make the preservation of contact and 
relationships between parents and children easier.)

•	 Simplification of complex jurisdictional and enforcement advice currently required for spouses with assets 
or connections in different parts of the UK would also reduce costs and court time needed within England 
and Wales (and the other home jurisdictions).

52 The International Academy of Family Lawyers June 2021 paper (https://www.iafl.com/media/6988/iafl-luga-
no-2007-a-family-law-perspective-english.pdf)
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Jurisdiction for pension sharing orders after an overseas divorce

•	 UK-based pension funds can only share pensions as a result of pension sharing orders made in England and 
Wales or Scotland. If a couple divorce overseas and need to deal with a pension fund situated here (whether 
they are ex-pats or foreign-based but worked here for a spell) it is necessary to apply to court under Part III 
Matrimonial and Family Proceedings Act (MFPA) 1984.  That requires domicile in England and Wales on the 
date of the divorce or application under MFPA 1984, or habitual residence in England and Wales for a year 
before the date of the divorce or application.

•	 This leaves many overseas divorcees unable to share UK pensions which causes great difficulties with their 
divorce settlements, and raises issues of parity of treatment for couples within the UK.

•	 We support the Law Commission’s recommendation53 for the introduction of a new ground  of jurisdiction 
under section 15 of the Matrimonial and Family Proceedings Act 1984, namely that one of the parties has 
an interest in a pension arrangement situated in the jurisdiction, so that orders granted fall within the 
categories of pension sharing orders that fall to be recognised by pension fund trustees under section 28 of 
the Welfare Reform and Pensions Act 1999. 

53 Enforcement of Family Financial Orders Law Com No 370 (https://www.lawcom.gov.uk/project/enforcement-of-fami-
ly-financial-orders/)
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